

























































































8 iIding conifers

THE CURRENT NESPF: WHAT DOES
IT SAY?

The NESPF includes provisions to address wilding conifer
risk at the point of a orestation, when replanting with

di erent species, and through provisions requiring removal
of wilding conifers in specified situations.

The NESPF relies on establishing wilding conifer risk by
using a risk calculator: the Wilding Conifer Calculator
(WCC). A orestation of a conifer species may not be carried
out as a permitted activity in an area with a WCC score of
12 or more. A score of 12 or more means that a orestation
requires consent as a restricted discretionary activity#

Conditions on a orestation also require that all wilding
conifers must be removed at least every 5 years after

a orestation where established in wetlands or SNAs on
the same property on which the a orestation activity
occurs, and on any other adjacent properties under the
same ownership or management as that of the property
on which the a orestation activity occurs#

Upon replanting, a resource consent is required if
replanting with a di erent conifer species; in an area
with a WCC score of 12 or more; and where the previous
plantation had a lower risk calculator score.

Wilding conifers that have established in wetlands and
SNAs must be eradicated before replanting begins if the
wilding conifer has resulted from the previous harvest, or
at least every 5 years after replanting if the wilding conifer
has resulted from the replanting!*®

Where resource consent is required for a orestation or
replanting due to wilding conifer standards not being met,
the council's discretion is limited to the level of wilding
conifer risk; the mitigation proposed to restrict wilding
conifer spread, including the species to be planted; e ects
on the values of SNAs or ONLs (where relevant); and
information and monitoring requirements .4

A council could adopt more stringent plan provisions
in relation to wilding conifers where this is related to
protection of SNAs or ONLs*

Pelorus Sound

DOES IT WORK?

The key issues are that:

e The WCC is a ‘high trust’ tool which relies on the
adequacy of the assessment.

e Controls may not be su iciently stringent to minimise
wilding conifer risk.

¢ The NESPF externalises much of the cost of wilding
conifer control.

High trust tool reliant on adequacy of assessment

A WCC score is generated by a “suitably competent

person” on behalf of the forestry company. This includes a
person with silviculture experience*® There is no express
requirement for the assessment to be carried out on site.
Compliance with the NESPF rules is achieved by submitting
a calculator score of less than 12. Councils have no
discretion as to whether they accept an assessment, even

if they disagree with it. There appears to be some concern
about the quality of the assessments received so far.

While a calculator approach might be appropriate where
the assessment is quantitative and objective, there are
various subjective, qualitative aspects to the WCC that can
change assessment scores significantly (eg where within a
forestry block the “siting” assessment is carried out or the
extent to which land is identified as “downwind”).

Wilding conifer risk management is therefore an aspect of
the NESPF that represents a ‘high trust’ model with little
scope for independent regulatory oversight.

Controls may not be sufficiently stringent

The WCC takes into account species growth, species
palatability (susceptibility to browsing by livestock),
siting (topographical position relative to prevailing wind
direction), downwind land use, and downwind vegetation
cover before generating a binary permitted or consented
outcome. The requirement for resource consent is set at
the point at which there is ‘high risk’ of wilding conifer
spread (ie a score of 12 or more).




The WCC should more accurately be viewed as
representing a risk spectrum. A score of 12 or more
represents ‘high risk; a score of 10 or 11 indicates a
relatively high risk; yet any score less than 12 means

a orestation can occur as a permitted activity. Activities
with a relatively high risk of causing significant economic
and environmental e ects on surrounding land would not
normally be classified as permitted under the RMA.

A score of 0 in relation to the downwind land use (intensive
grazing on developed pasture) or downwind vegetation cover
(plantation forest or intensively grazed pasture) criterion
means that the total score becomes 0 regardless of the
score for other criteria. This potentially converts a moderate
to high risk a orestation activity (eg Douglas fir a orestation
in Marlborough) into a deemed low risk permitted activity.
This means that the risk assessment is greatly influenced by
those two criteria, even though the downwind land may be
in di erent ownership, and the land use or vegetation cover
could well change over the life of the initial and subsequent
plantation forest rotations. This suggests that the WCC does
not accurately reflect the risk of wilding conifer spread.

With respect to replanting, the NESPF is less stringent
again. Consent is only required where there is a change of
species; a WCC score of more than 12; and the previous
crop did not have a higher risk score. The last clause
applies even where the previous crop required resource
consent due to wilding conifer risk. This means a high risk
species like Douglas fir planted in the wrong area could be
replanted there as a permitted activity (even if the previous
crop had required resource consent). If the previous

crop had resulted in wilding conifer spread, allowing

the same activity to continue does not avoid, remedy, or
mitigate adverse e ects. This approach provides for the
continuation and exacerbation over time of an activity with
known adverse environmental e ects that extend outside
the property boundary, which simply makes no sense.
Replanting high risk species should not be an expectation.

The guidance specifies that even with a total score of 0 a
small risk of unwanted spread cannot be fully excluded.
However, those are not requirements under the NESPF.

The Forest Owners Association has said that forest owners
undertake a range of measures to control wilding conifer
risk, including planting bu er trees with a lower seed spread
risk, such as Pinus attenuata or hybrid radiata, around the
edge of plantations!*” These measures are not requirements
of the NESPF (although they could potentially be required
for ‘high risk’ a orestation under a resource consent).

NESPF controls are not adequate to deal with wilding
conifers that have established on properties other than
that of the forest owner. For a orestation, the permitted
activity requirement to control established wilding conifers
is limited to SNAs, wetlands, and to the forest owner’s
land. The impacts of wilding conifers on biodiversity justify
a stringent approach to wilding conifer removal in SNAs
and wetlands, but it is not clear why removal of all wilding
conifers is not required given the risk they pose to other
environmental and economic values. The restriction of this
provision to the forester’s own land is understandable given
the di iculty in requiring people to undertake activities

on other people’s land as part of a permitted activity
framework. However, this could be addressed by requiring
written approval from neighbouring landowners or consent

conditions, which would allow for a discussion with
neighbours on agreed conditions addressing their land.

Upon replanting, a similar restriction to SNAs and wetlands
applies, but the provision does not appear to be restricted to
the forester’s land. It is not clear whether this is intentional.

Overall, the NESPF’s provisions are inadequate to manage
the significant environmental, cultural, and economic risks
posed by wilding conifers.

Externalisation of cost

In a recent report based on surveys of landowners a ected
by wilding conifers, according to the participants the
wilding conifers had come mainly from other properties,
with 26% blamed on nearby commercial forestry. Eight
per cent said wilding conifers were from their own forest
and 4% said wildings were due to historic plantings by
the government. There was a shift in attitudes about who
should bear the cost of dealing with wilding conifers: in
2015 more respondents considered controlling wilding
conifers should fall to the owner of the property from
which the seeds came. By 2017 more people thought the
government should take over. This potentially reflects the
growing magnitude of the problem.

The New Zealand Wilding Conifer Management Strategy
2015-2030 and regional programmes like the Marlborough
Sounds Restoration Trust are considered to be achieving
good outcomes, but they require a huge amount of
volunteer e ort and public funding alongside forestry
industry contributions.

While some spread of wilding conifers results from legacy
state forestry service or shelterbelt issues, the costs
associated with spread from plantation forestry should be
borne by forestry companies.

RECOMMENDATIONS

Recommendations to address the issues raised above are:

« Introduce a zoning or spatial planning approach that
enables councils in moderate to high wilding conifer
risk areas to require consent for a orestation or
replanting in order to retain the discretion to assess
wilding conifer risk and either decline consent or
impose appropriate conditions. There is plenty of
information about where the vulnerable areas are, and
a consent process should apply in these areas.

* Reassess the WCC to ensure that it does not place
undue reliance on neighbouring land cover and land
use in assessing wilding conifer risk.

* Make changes to the replanting regulations so that
they do not perpetuate previous high wilding conifer
risk scenarios.

 Introduce permitted activity conditions requiring
foresters to demonstrate that they have approached
all landowners within the receiving environment of
their plantation forest and that they have o ered to
undertake wilding conifer removal on those properties.
If this 0 er has been accepted, the site should be
incorporated into a wilding conifer management
plan specifying appropriate objectives and actions to
ensure wilding conifer removal will be undertaken.



°/  Landscape and natural character

THE CURRENT NESPF: WHAT DOES
IT SAY?

Landscape

Explicit provision for landscape in the NESPF is focused
on two landscape categories: ONLs and visual amenity
landscapes. Provision is further limited to only those ONLs
and visual amenity landscapes that:**

« Are identified in a regional policy statement, regional
plan, or district plan as outstanding or as having visual
amenity values, however described

 Are identified in the policy statement or plan by their
location, including by mapping, a schedule, or a
description

When it comes to management and consideration of
potential e ects on landscape, the NESPF draws a clear
distinction between establishment of plantation forestry
and the undertaking of activities as part of the operation of
a plantation forest.

A orestation is subject to a permitted activity standard
that it must not occur within an ONL. Inability to comply
with that condition results in a restricted discretionary
resource consent requirement. Discretion is restricted
to “the effects on the values of ... the outstanding natural
feature or landscape™®

No other activity covered by the NESPF and undertaken
as part of operating a plantation forest is subject to a
permitted activity standard specifically relating to potential
impacts on ONLs.

Councils are able to include more stringent rules to
address impacts on ONLs under Regulation 6. This
regulation provides for a rule in a plan to be more stringent
than the NESPF if it “recognises and provides for the
protection of outstanding natural features and landscapes
from inappropriate use and development’, or if it gives e ect
to Policy 15 of the NZCPS (which requires the avoidance
of adverse e ects on ONLs in the coastal environment and
the avoidance of significant adverse e ects on all other
coastal landscapes).

~Queen Charlotte Sound

A measure of vicarious protection is arguably provided via
permitted activity standards relating to water bodies (see
the ‘Fresh and Coastal Water’ section), as water bodies

or the presence of water are often values contributing to
classification as an ONL.

A orestation is also not permitted within a visual amenity
landscape (as defined by Regulation 3). Inability to
comply results in a controlled activity resource consent
requirement /f the relevant plan identifies plantation
forestry activities as restricted in visual amenity
landscapes. Control is restricted to e ects on the visual
amenity values of the landscape!* There is no ability for
plans to be more stringent than the NESPF.

There is some consideration of e ects on amenity in

a more general sense via permitted activity standards
requiring a orestation and forestry quarrying to be set
back specified distances from a dwelling(s)*

Natural character

Areas of identified natural character value (eg areas of
outstanding natural character) are not referred to by
the NESPF.

Ability to address e ects on the natural character of the
coastal environment is available under Regulation 6 and
includes the ability for plans to include rules that are more
stringent than the NESPF to give e ect to Policy 13 of the
NZCPS. Itis also addressed to a limited extent via controls on
activities occurring within 30m of the coastal marine area.

The ability to address e ects on natural character of
water bodies and wetlands is covered to some extent

by permitted activity standards relating to those

areas, although natural character is generally not itself
specifically the focus of those provisions (see the ‘Fresh
and Coastal Water' section). Where resource consent is
required, impacts on natural character are only relevant if
referred to in the matters over which control or discretion
has been reserved.




DOES IT WORK?

There are four high level issues with the NESPF’s
approach to landscape and natural character.

First, the definitions of ONL and visual amenity landscape
mean that these landscapes must be specifically identified
in a policy statement or plan in order to fall within the
NESPF's ambit. This means that unless a council has gone
through an identification exercise and incorporated this
into its policy statement or plan, there is no ability for it

to control a orestation or adopt more stringent rules for
landscape protection purposes. There is no ability to rely
on identification via criteria which allow for a case-by-case
assessment, as there is for SNAs%?

The extent to which this is an issue in practice depends on
the extent to which these landscapes have been identified
in policy statements or plans, and the quality of that
identification process. On a cursory review many district
plans had identified ONLs via mapping or description>®
but there are important exceptions, such as Tasman
(which includes Golden Bay) and Wellington, meaning
there are many ONLs not protected. Conversely, although
many district plans have discussed the importance of
amenity to di erent zones or locations, they have not
specifically identified visual amenity landscapes’*

There is additional scope for control in the coastal
environment due to the ability for increased stringency in
order to give e ect to Policy 15 of the NZCPS. However, an
attempt to introduce more stringent provisions to address
coastal landscape e ects in a more general sense (without
a focus on formally identified areas) may be met with
opposition given that the protection of identified areas is
the approach of the NESPF’s provisions specific to ONLs
and visual amenity landscapes. It is also likely to be more
di icult to prove that increased stringency is required as the
size and generality of the area subject to control increases
from, for example, a specific ONL to an entire coastline.

Secondly, controlled activity status for a orestation
proposed in a visual amenity landscape does not give
councils any real ability to control e ects on those
landscapes. This is because, as a controlled activity,
resource consent must be granted!*® Although councils
have the ability to impose conditions in respect of matters
over which control is reserved, those conditions cannot

be so onerous so as to frustrate (e ectively negate) the
consent. Because there is no ability for councils to adopt
more stringent provisions to control impacts on visual
amenity landscapes, a orestation in these areas cannot be
avoided and councils are restricted to ‘tinkering around the
edges’in an e ort to try and ameliorate e ects.

Thirdly, there is no ability to control the e ects of plantation
forestry adjacent to visual amenity landscapes. This issue
extends past a orestation to control and management of
operational activities. Controlling the e ects of plantation
forestry adjacent to an ONL is theoretically available via
the increased stringency provisions.

The lack of value placed on visual amenity landscapes is a
significant gap. These landscapes are generally identified

due to their significance to local communities, forming an
important part of their background and heritage. They are
the landscapes that New Zealanders “commonly inhabit,
work in, and travel through™® As a result, their protection
is important. Plantation forestry comes with significant
visual impacts, but also other impacts on amenity such as
reduced access, noise, and tra ic.

Fourthly, the NESPF does not directly control the e ects of
plantation forestry on the natural character of the coastal
environment. Although there is flexibility for councils

to adopt more stringent provisions for this purpose, it
places the onus back on councils to develop and pursue
appropriate controls, and justify when greater stringency
is warranted. This, as discussed, is likely to have its
challenges. There is no clear reason why natural character
has been treated di erently to landscape given the trend
in identification of outstanding and high natural character
areas, and the equally strong direction in the RMA and
NZCPS regarding their preservation.

RECOMMENDATIONS

Recommendations to address the issues raised above are:

¢ Alongside the matters already included in Regulation
6, provide councils with the flexibility to apply greater
stringency to:

- Protect landscapes and natural character when
specific landscape or natural character areas have
not been identified in regional policy statements
and plans

- Protect visual amenity landscapes

¢ Include amendment of the definition of ONLs to
capture situations where they have not been identified
in a plan but rather are identified by case-by-case
application of criteria (as per the approach to SNAs) as
an issue to be considered in the NESPF review.

« Amend the activity status for a orestation proposed
to occur in a visual amenity landscape from controlled
to an activity status which provides councils with the
ability to decline consent.

« Develop and incorporate provisions, or amend existing
provisions, to control e ects on landscape and natural
character from adjacent plantation forestry.

« Insert analogous provisions for natural character areas
as included for ONLs and visual amenity landscapes
(as recommended to be amended).

« Undertake a review of other amenity e ects associated
with plantation forestry. For e ects intended to fall
outside scope of the NESPF, consider whether that
should be expressly stated in the NESPF. For e ects
intended to fall within scope of the NESPF, consider
adoption of additional controls as necessary to
manage those e ects. Amend the NESPF as required.



m Structure and language

THE CURRENT NESPF: WHAT DOES
IT SAY?

Some matters are outside the scope of the NESPF.
Expressly excluded are “vegetation clearance that is carried
out before afforestation” and “any activities or general
provisions and conditions not specified in regulation 5(1)" 7
Councils may also continue to control activities and e ects
not covered by the NESPF (see the ‘The Current NESPF: A
General Outline’ section).

Many of the activities controlled by the NESPF are
permitted, subject to compliance with standards. The
NESPF thus places a great deal of reliance on these
standards (in terms of their e ectiveness, clarity, and
enforceability), and on forestry operators’ compliance with
them, including compliance with requirements to submit
management plans for certain activities.

MPI has developed guidance to assist with the
implementation of the NESPF.

DOES IT WORK?

There is likely to be uncertainty while the NESPF is being
implemented as to whether it controls particular e ects

or not. Examples of e ects that are not controlled by the
NESPF are transport e ects, e ects on water yield, and

e ects on cultural values; but this is only apparent from
the lack of provisions to address these matters in the
NESPF and from reading the background documents.
Recourse to background documents such as evaluation
reports and submission summaries will be required in
order to determine whether a matter is within the scope of
the NESPF or not. This is not particularly satisfactory in the
context of regulations.

In an attempt to provide for most aspects of plantation
forestry as permitted activities, the NESPF strains the
ability of the permitted activity framework to adequately
deal with the matters it intends to control.

Picton

Jurisprudence directs that qualifying standards for
permitted activities must be clearly specified and capable
of objective attainment*® Some of the permitted activity
standards within the NESPF do not appear to meet the
legal standard of certainty required. For example, sediment
from forestry activities has significant cumulative impacts
on receiving freshwater and marine environments. In
relation to this potential e ect, the relevant NESPF
provision for earthworks says:

26 Permitted activity conditions: sediment

Sediment originating from earthworks must be managed
to ensure that after reasonable mixing it does not give
rise to any of the following effects on receiving waters:

(a) any conspicuous change in colour or visual clarity:

(b) the rendering of fresh water unsuitable for
consumption by farm animals:

(c) any significant adverse effect on aquatic life.

“Reasonable mixing” is not defined. What constitutes

a “significant adverse effect on aquatic life” entails a
degree of judgement that makes the standard incapable
of objective interpretation. Issues with this standard and
others that are similar are further addressed in the ‘Fresh
and Coastal Water’ section.

Other provisions have limited enforceability, as regulators
cannot practicably identify non-compliance. For example,
fords across rivers are a permitted activity, subject to
standards including that:

(b) use of the ford must not cause a conspicuous
change in colour or visual clarity beyond a 100 m
mixing zone downstream of the ford for more than 30
consecutive minutes after use of the ford...

This standard acknowledges the adverse impacts of
turbidity on aquatic ecosystems that can occur when
fords are used for regular river crossings. However,

the permitted activity framework for fords does not
provide for the risk of river crossings to be assessed and




outcome-focused conditions to be imposed. In place

of such an assessment, this practically unenforceable
standard has been used. It is unlikely to be e ective in
controlling the turbidity e ects it is aimed at controlling.

The NESPF aims to be consistent with ss 6(a) and (c)

of the RMA by specifying that most forestry activities
may not occur as a permitted activity or must be set
back from ONLs and SNAs. However, many districts

and regions have not identified ONLs or SNAs!® The
NESPF deals with this in relation to SNAs by defining
those terms to include areas that meet criteria in a
regional policy statement or plan (areas do not need to
be mapped as SNA to be considered as such), but the
issue remains for ONLs. While this is an improvement on
the notified NESPF, which was limited to mapped SNAs,
it still provides for a framework where forestry activities
are permitted unless the forestry operator identifies that
an area meets regional policy statement or plan criteria
as an SNA. An example of where this does not appear
to have worked e ectively is a orestation within South
Marlborough shrubland that is identified as meeting SNA
criteria but is not mapped as such within the plan.

Several plantation forestry activities are permitted subject
to the forestry operator submitting a management plan

to the relevant local authority!*® Because permitted
activity rules cannot reserve discretion to the council

to approve or decline plans® compliance with the
regulations is achieved simply by submitting the plan.
The plan requirements are topic-focused rather than
outcome-focused. For example, the forestry earthworks
management plan must:

(d) describe clearly the management practices that will
be used to avoid, remedy, or mitigate risks due to
forestry earthworks that have been identified on the
map, including the proposed erosion and sediment
control measures to be used and the situations

in which they will be used, in sufficient detail to
enable site audit of the management practices to be
carried out:

(e) include the following for earthworks management:
(i) water run-off control measures:

(if) sediment control measures during construction
and during harvest:

(iii) the method used to manage excess fill for large-
scale cut and fill operations, and if end haul, the
proposed disposal location:

(iv) methods used to stabilise batters, side cast, and
cut and fill:

(v) post-harvest remedial work (timing and
methods).

Provided those matters are addressed in the plan, it

must be accepted. There is no verification, feedback, or
peer-review step. Councils are unable to reject a plan or
require changes to it where they consider the plan uses
inappropriate methods or is inadequate for some other
reason. The same issue arises in respect of the WCC (see
the ‘Wilding Conifers’ section). Compliance monitoring is
limited to whether the plan's provisions are implemented,
rather than whether mitigation activities are appropriate, or
environmental outcomes acceptable.

There is a risk that plan content is ‘cut and pasted’ from
other sites and operations rather than being site-specific.

The unverified management plan approach assumes

that forestry operators will submit management plans
that are high quality, and which adequately address the
environmental risks that they are intended to manage.
That assumption is untested, and this ‘high trust’ model of
regulation is unlikely to be warranted across the board.
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